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EXPLANATORY NOTE
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1. EXPLANATORY BRI EF

Sexual harassment in an education institution has less to do wth

sexual behaviour than discrimnatory activity and i nnuendo.

Just as discrimnation against an individual based on age, race,
physical or intellectual inpairment or whether a person is male or
femal e has been the subject of State and Federal |egislation, so has

di scrimination through "sexual harassment".

Sexual harassnent is a form of discrimnation which both the Federa

and State Governnents have decided is of sufficient concern to require
specific legislation to encourage persons or institutions in charge of
peopl e, including students and enpl oyees, to take positive steps to
rai se awareness of sexual harassnent. Education institutions are
encouraged to take positive steps to:-

(i) raise awareness anongst personnel in the education institution
about sexual harassment, that it is a formof discrimnation and that
action may be taken as a result of conplaints relating to it;

(ii) establish a policy visible to all students, staff menbers, |oca

carers, honestay fanmlies and managenent, committing the education
institution to discourage sexual harassnent and deal with it in a
nmanner whi ch takes into account the |egislative requirenments and which
provi des a positive outconme for victins;

(iii) appoint Contact Persons to liaise with staff and students and the
education institution over sexual harassnent cl ains;

(iv) ensure that effective procedures, including disciplinary action,

are avail abl e where necessary, after proper determ nation of a sexual



harassnent conplaint by a person or Panel who shall nediate the
conpl ai nt; and
(v) ensure that the rights of all individuals are inpartially,

professionally and confidentially naintained.

What is "Sexual Harassnent?"

It may be sunmarised as conduct which is an unlawful act of a sexua

nature ainmed at a person or persons in the education institution or in
| ocal carer’s and honestay fam |y accommdation, and

(i) is unwel cone;

(ii) occurs in circumstances in which a reasonable person would
anticipate that the harassed person would be offended, humliated or
intimdated; and

(iii) the harassed person is di sadvantaged or has reasonable grounds to
believe they will be disadvantaged in the educational institution or
| ocal carer or honestay famly’'s acconmodation by rejection of the

conduct .

An education institution will be deemed to be liable for acts of
harassnent unl ess the education institution takes reasonable steps to
ensure that nenbers of nanagenent, staff nenbers, students, |oca
carers and honestay families are able to teach, learn and live in a

non-di scri m natory and harassnent-free environnent.

It is inportant that all managenent, staff and students, |ocal carers
and honestay families are educated about their own responsibilities and

those of the education institution and that they abide by the



institution's policies relating to sexual harassnent in order that a
non-di scrim natory and harassnent-free environment is established and

mai nt ai ned.

2. POLI CY

The e .[insert educational institution's nanme] fully
supports the rights and opportunities of all people to seek, obtain and
hold positions at this institution and also enjoy all forns of
acconmpdati on arranged by the institution, wthout sexual harassnent

or other discrimnation.

Sexual harassment is a formof sexual discrimnation. It is unlawful
behavi our contrary to the Sex Discrimnation Act (1984) (Comonwealth)
and the Equal Opportunity Act (WA) (1984). It is also inproper and
i nappropri ate behavi our which lowers norale and interferes with work

and personal effectiveness.

It is this institution's policy to nake every effort to provide a non-

di scrimnatory, harassment- and intimdation-free |earning environment.

Sexual harassnment within or relating to the educational institution
will not be tolerated. W are all required to take all reasonable
nmeasures to ensure that conduct of a nature which is likely to be, or
is taken as, sexual harassnent does not occur. Sexual harassnent is
not related to mutual attraction between individuals. It means
unwel come sexual advances, unwelcone sexual requests or any other

unwel cone conduct of a sexual nature. Persons who conduct thensel ves



this way will be subject to appropriate disciplinary action including
di smissal (of staff) and suspension or expulsion (of students) for

seri ous of fences.

The institution has an obligation to intervene, where there is activity

whi ch: -

. creates an intimdating, hostile or offensive environnent;

. adversely affects an individual's performance;

. adversely affects an individual's enploynent or scholarly

prospects or pronotion

. results in withdrawal from courses or resignations or unfair
di sm ssal
. reflects adversely on the integrity and standi ng of the education

institution;

. creates an intimdating, non-supportive environment.

W all have the responsibility to ensure that high standards of

integrity and personal conduct are nmaintained.

In view of this, a sexual harassnent conpl aint procedure has been put
in place at this institution. Conplaints of sexual harassment will be
consi dered seriously and synpathetically; they will be attended to
pronptly and confidentially by authorised persons; and in all cases,
the utnost care will be taken to investigate conplaints inpartially and

with the recognition of the equal rights of all parties.

Pl ease be aware that "intention" does not form a part of sexual

harassnment. This nmeans that regardl ess of whether a person intends to



act in a sexually provocative manner, any unwel cone approach nmay be
deenmed to be sexual harassnment. For exanple, inappropriate behaviour
such as the following is covered by our policy:-

(i) physical conduct of a sexual nature, including unnecessary
touching, patting or pinching or brushing up agai nst another menber of
managenent’s, staff menber’'s, local carer’'s, honmestay fanily's or
student's body; assault; and coercing sexual intercourse;

(ii) verbal conduct of a sexual nature; propositions or verbal pressure
for sexual activity; continued suggestions for social activity outside
the education institution or after it has been made clear that the
suggestions are unwel cone, offensive flirtations, suggestive renarks,
i nnuendoes or | ewd conments;

(iii) non-verbal conduct of a sexual nature; the display of pornographic
or sexually suggestive pictures, offensive E-mail or conputer inmages,
objects or witten materials, |eering, whispering or making sexually
suggesti ve gestures;

(iv) sex-based conduct; including conduct that denigrates or ridicules
or is intimdatory or physically abusive of any nmenber of nmnagenent,
staff menber, |ocal carer, honestay family or student because of his
or her sex, derogatory or degradi ng abuse or insults which are gender-

rel ated and i nappropriate comments about appearance or dress.

Al'l of us nust accept the responsibility of creating |earning, work and
living environments which are free fromall fornms of discrimnation

i ncl udi ng sexual harassnent and victimsation.



3. LIABILITY
[It is intended that copies of the Federal and State Acts acconpany the

Practice and Procedures Manual .]

Sex Discrimnation Act 1984 (Commopnwealth) (" Commonweal th Act")

Sexual harassnent is unl awf ul

Section 28A of the Commopnweal th Act provides: -

"(1) for the purposes of this Division, a person sexually harasses
anot her person ("the person harassed") if:-

(a) the person makes an unwel conme sexual advance, or an unwel cone
request for sexual favours, to the person harassed; or

(b) engages in other unwel come conduct of a sexual nature in relation
to the person harassed;

in circunstances which a reasonable person, having regard to all
ci rcunmst ances, woul d have anticipated that the person harassed woul d

be of fended, humliated or intimdated."

Section 25F of the Conmmobnweal th Act makes it unlawful for a menber of
staff of an educational institution to sexually harass a person who is
a student at the institution or a person seeking to beconme a student
at the institution. It is unlawful under the Comobnwealth Act for an
adult student (adult student being defined in the Act as a person who
has attai ned the age of 16 years) to sexually harass a person who is
an adult student or a nmenber of nanagenent, a nenber of staff of the

institution, a local carer or a nenber of a honestay fanily.



It is generally illegal for a person to sexually harass another person;
however, persons guilty of offending conduct against victinms under the
age of 16 years nmay be dealt with as crimnals by sections of the
Crimi nal Code, where appropriate.

Simlarly, Section 28H of the Commonwealth Act provides that it is
unl awful for a person to sexually harass another person in the course
of providing, or offering to provide, accompdation to that other

person (but excludes provision of acconmpdation to a near relative).

A menber of managenent of the institution, a nenber of staff, |ocal
carer, homestay family or student who conducts thenselves in a manner
which may be in contravention of the Conmonwealth Act is liable to
becone subject to civil action and, where the case warrants it,

crimnal action.

Any educati onal institution as enployer may also be Iliable

"vicariously" for these acts.

Section 106 of the Conmmobnweal th Act states:-

"(1) Subject to sub-section (2), where an enpl oyee or agent of a person
does, in connection with the enploynent of the enployee or with the
duties of the agent as an agent: -

(a) an act that would, if it were done by the person, be unlawful
under Division (1) or (2) of Part Il (whether or not the act done by
the enpl oyee or agent is unlawful under Division (1) or (2) of Part
I1); or

(b) an act that is unlawful under Division (3) of Part II;



this act applies in relation to that person as if that person had al so
done the act.

(2) Sub-section (1) does not apply in relation to an act of a kind
referred to in paragraph (1)(a) or (b) done by an enpl oyee or agent of
a person if it is established that the person took all reasonabl e steps
to prevent the enployee or agent from doing acts of the kind referred

to in that paragraph.”

Therefore an educational institution as an enployer is "vicariously"
liable for the unlawful act of a staff menber, unless the institution
can show that it has taken reasonabl e steps to prevent the staff menber
from doing the unlawful act.

Equal Opportunity Act 1984 (Western Australia) ("WA Act")

Division 4 - Discrimnation Involving Sexual Harassnent in the WA Act

covers sexual harassnent in enploynent and, wthin educational
institutions, makes it unlawful for a menber of staff to sexually
harass a student of an educational institution seeking adm ssion to
that institution. Sub-section (2) of Section 25 of the WA Act defines
sexual harassnent as: -

"An unwel come sexual advance or an unwel cone request for sexua
favours, to the person, or... other unwel come conduct of a sexua
nature in relation to the other person, and:-

(a) the other person has reasonabl e grounds for believing that

a rejection of the advance, refusal of the request, or the taking

of objection to the conduct woul d di sadvantage the other person

in any way in connection with the other person's studies or the
other person’s application for admission to an educationa

institution as a student; or



(b) as a result of the other person’s rejection of the advance,
refusal of the request or taking of objection to the conduct, the
ot her person is disadvantaged in any way connected with the other
person’s studies or the other person’s application for adm ssion

to an educational institution as a student.”

Again, there are civil (and ultimately crimnal) renedies that a person
nmay seek, not only against the harasser but also this educational

institution as enpl oyer.

It is the intention of this Practice and Procedures Manual and of this
institution to inplenent systenms and procedures, which will discourage
nenbers of managenent, staff nmenbers, students, |ocal carers and

honestay families fromactivity which constitutes sexual harassnent.

4. EDUCATI ON | NSTI TUTI ON' S RESPONSI BI LI TY

The WA Act al so provides a defence to the vicarious liability referred
to in page 7, if the educational institution establishes that all
reasonabl e steps have been taken to prevent the menber of managenent,
staff menber, student, local carer or honestay famly from doing an

unl awf ul act.

Section 160 of the WA Act says: -

"A person who causes, instructs, induces, aids or permts another

person to do an act which is unlawful under this Act shall, for the

pur poses of the act, be taken also to have done the act."
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The WA Act al so nakes enployers "vicariously" liable for the enpl oyees'

conduct pursuant to Section 161 of the WA Act.

At Section 161, where an enployee or an agent of a person does an
unl awful act in connection with the enployee’'s enploynent, then the
enpl oyer may be liable unless it took all reasonable steps to prevent

that enpl oyee doi ng the unlawful act.

And at Section 162: -

"Where for the purposes of this Act, it is necessary to establish that
a body corporate has done an act on a particular ground, it is
sufficient to establish that a person who acted on behalf of the body

corporate in the matter so acted on that ground.”

That is, if the educational institution permits sexual harassnent, it

is taken to have al so been involved in the sexual harassnent.

It is the responsibility of the institution to ensure that a non-
di scrimnatory and harassment free environnent exists in the workplace,
in accomopdation arranged by the institution and in the |earning

envi ronnent .

The institution is required to and will inplenment the systens and
procedures set out in this manual so that nanagenent, menbers of staff,
students, |ocal carers and honmestay fanilies alike are di scouraged from

di scrim natory and harassi ng behavi our and to ensure that these groups
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are seen to, and do, take all reasonable steps to prevent the

occurrence of sexual harassnent.

5. MANAGEMENT AND STAFF RESPONSI BI LI TY

Sexual harassnment may be defined as an unwel conme sexual advance, an
unwel cone request for sexual favours or any other unwel cone conduct of
a sexual nature which, if rejected, could disadvantage the person at
work, in any accommodation arranged by the institution or in the

| ear ni ng environment .

Sexual harassnent may al so occur when a person nmakes an unwel cone
sexual advance, or an unwel conme request for sexual favours to another
person or engages in unwel conme conduct of a sexual nature in relation
to another person in circunstances in which a responsible person,
having regard to all the circunstances, would have anticipated that the

person who i s harassed woul d be of fended, humiliated or intinmndated.

Menbers of nmnagenent, staff nenbers, local carers, honestay fanmlies
and students all have a responsibility to thensel ves, to each other and
to visitors to the educational institution to refrain fromactivities

whi ch anmpbunt to sexual harassnent and whi ch are unl awf ul

The institution encourages menbers of managenent, nenbers of staff,
students, local carers and honestay fanilies to becone aware of
behavi our which may be construed to be harassnent and unlawful and to
participate in the education process adopted by the institution to

prevent such behavi our from occurring.
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6. AWARENESS

[This section is designed to assist nenbers of nanagenent, nenbers of
staff, local carers, hone stay families and students in becomni ng aware
of what sexual harassnent is and that the institution has educational

i nformation about it and procedures in place to deal with it.]

What i s Sexual Harassnment?

Sexual harassnent can take many forns. The institution has provided

exanpl es of some activities which may be defined as sexual harassnent.

Exanpl es are: -

. requests or demands for sexual favours including inplied or overt
prom ses of preferential treatment or threats concerning present or
future acadeni c achi evenrent or enpl oynent status;

. abusi ve coments or unwel come jokes regarding a person, a person's
appearance, a person's sexual attractiveness, a person's sexua
preference or a person's alleged sexual activities;

. of fensi ve actions or gestures;

. of fensive witten nmaterial such as posters, cal endars, nagazines,
phot ographs or other witten material of a sexual nature;

. of fensi ve objects of a sexual nature placed in the educational
institution or acconmodation arranged by the institution;

. unwel cone physical contact such as touching, rubbing, patting or
brushi ng agai nst another person's body;

. of fensive E-nmil or conputer images.

13



This institution has a policy of creating awareness of acts which may
constitute sexual harassment by educating nenbers of managenent,
nenbers of staff, local carers, honmestay fanilies and students on
procedures to avoid sexual harassnent. The follow ng educational
prograns and material are avail able: -

(a) Sexual Harassnent Brochures;

(b) In-house seninars and neetings; and

(c) Contact Persons available to provide information and answer

speci fic queries.

Contact Persons also assist as liaisons for parties involved in a
sexual harassment conpl aint.

We encourage all nenbers of managenent, staff nenbers, students, |oca
carers and homestay famlies to assist in nmaking their co-workers,
fell ow students, other |ocal carers and honestay fanmilies aware of the
institution's policy and the contents of this manual. This institution
supports nmenbers of managenent, staff nmenbers, local carers and
honestay families and students who actively discourage sexua

har assnment .

7. EDUCATI ON PROGRAMS

[ This section is designed to informmanagenent, staff, students, |oca
carers and honestay families of the education progranms within this

institution.]

Cont act Person(s)

14



A role of the Contact Person is to create and maintain an education
program for the educational institution specifically centered on sexua

harassnent prevention.

If you have any queries at all, the first person to ask is the Contact

Per son.

Education begins with information. This institution has distributed
to all current nenbers of managenent, nenbers of staff, students, |oca
carers and homestay fanilies and continuously distributes to all new
nenbers of those groups the follow ng: -

(i) the Policy Statenent;

(ii) Sexual Harassnment Brochures; and

(iii) Sexual Harassnent Information Leaflets explaining the education
process (where appropriate) and advising of the |ocation of the Sexua
Harassnent Practice and Procedures Manual for reference.

On an ongoing basis, this institution also provides:-

(i) in-house sem nars and workshops on sexual harassnent;

(ii) education videos on sexual harassment in an educational
institution and in accommopdati on arranged by the institution;
(iii)witten material setting out general information on nmeking a
conpl ai nt and the conpl ai nt procedure.

The Contact Person is also available to discuss conplaints and
consequences for the conplai nant and the person alleged to have acted

in an unl awful nmanner.

8. OPTI ONS FOR DEALI NG W TH SEXUAL HARASSMENT

15



[This section operates to set out, in brief, options available to
nmenbers of managenent, nenbers of staff, local carers, hone stay
famlies and students when they are faced with decidi ng whether or not
to take action regarding conduct which they think my be sexual

harassnent . ]

You have several options open to you where you find that you are
subj ected to behavi our which you believe to be sexual harassnent: -

. go to the designated Contact Person for advice;

. go straight to the Grievance Oficer and | odge a formal conpl ai nt
for conciliation. The conplaint would, subject to the consent of the
Conmpl ai nant (the person conpl aining), pass to the Determ nation Panel
if the Grievance Oficer were unable to resolve it. No such consent is
required from all eged Harasser.

. attend the State Equal Qpportunity Conmission to obtain advice
and/or to lodge a formal conplaint.

. Contact the Police, if you think a crimnal offence is threatened,

or has been conmitted agai nst you.

Your other options are to:-
. deal with the natter directly with the person who you believe is

har assi ng you,;

. take no action; or

. contact the Equal Opportunity Commission and |odge a fornal
conpl ai nt .

Conplaints will be dealt with as set out in the Procedures section 10

of this nmanual .
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All matters relating to sexual harassnent nust be dealt with in a
manner which encourages the parties to feel as if they are being
treated with consideration. There nust be confidence that all issues
will be dealt with seriously and conpetently. Al of the parties
involved in an issue of alleged sexual harassnent mnust feel confortable

that they are getting a "fair deal".

To this end, this institution has appointed people wthin the
institution who are authorised to liaise with menbers of managenent,
staff menbers, local carers, honestay fanilies and students and to
advi se on sexual harassnment matters and work with the Gievance Oficer

in resolving sexual harassnent clains.

9. CONTACT PERSONS

These persons are the Contact Persons within this institution.

They are readily accessible people appointed fromstaff menbers of this
institution who have undertaken appropriate training in the nmanagenent

of sexual harassnent in the |earning environnment.

This training should include appropriate attention to sexual harassnent

awar eness and avoi dance procedures.

Their role is to provide advice and gui dance but not to resolve issues
or conpl aints.
They are the first points of contact and they are the continuing

liaison officers in sexual harassment disputes.
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If you think you are at risk, please either telephone the Police on
9222 1111 or the Departnent of Family & Children’s Services on 9222

2555.

The nanes and contact details of the Contact Persons at this

institution are as foll ows:

Nane: Nane:

Tel ephone: Tel ephone:
Fax no: Fax no:
E-nai | : E-nai | :
Pol i ce: Pol i ce:

The role of determning sexual harassnent disputes within this
institution is taken either by a Gievance Oficer, or by an appointed
panel consisting of 3 nenbers, two internal persons in the institution

and one inpartial "outside" person. This is the Deternination Panel.

Det er m nati on Panel

Responsibility for resolving sexual harassnment clains within this
institution has been delegated to a Gievance Oficer in the first

instance and, if no resolution occurs, to a Determ nati on Panel .

The Determ nation Panel has the power, after fully investigating and
determ ning the seriousness of a conplaint, with the consent of the

Conpl ai nant, to resolve the conpl aint.

The Determ nation Panel is nore fully explained in section 16 of this

manual .
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Gievance Oficer

The Gievance Oficer fulfills a conciliation role to facilitate an
agreed resolution of the conplaint, if possible. If the conplaint
cannot be resolved in this way, then the Conpl ai nant has the option of
referring it to the Determ nation Panel; or the Gievance Oficer can

refer it to the Determ nation Panel, with the Conpl ainant’s consent.

For nore information about the conplaint-handling process, see the

di agram on page 20.

10. PROCEDURES - FORMVAL COMPLAI NTS

[This section is designed to provide an outline of the procedure
adopted by the institution for a person naking a conplaint and for
dealing with it by investigation and determ nation by the Determ nation

Panel or Grievance Oficer].

Where a nmenber of managenent, staff nenber, student, |ocal carer or
honestay fanmily has decided to take the action of making a formal

conplaint to the Contact Person or directly to the Gievance O ficer

or the Deternmination Panel, the following procedure should be
fol | owed: -

The Contact Person will liaise with the person who is making the
conmplaint ("Conmplainant") and will determ ne whether the behaviour

conpl ained of should be referred to the Gievance Oficer or

Determ nati on Panel, or whether it is nerely a matter of personal
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conflict or misunderstanding, or is a matter nore properly to be dealt

with by managenent in other circunstances;

The Conplainant will be asked to document the conplaint in witing,
giving full and specific details. |If necessary, the Contact Person nay
assi st the Conplainant to do this. The conplaint is to include:-

(1) the all eged conduct;

(ii) the names of the parties concerned;

(iii) dates and tines;

(iv) details of the events;

(v) rel evant details of the places where the events took place and
the witnesses to the behaviour, if any; and

(vi) such other information as may be rel evant.

This shall be the "fornmal witten conplaint”;

. The formal witten conplaint will then be | odged with the Contact
Person. This nust be done within five working days of the Contact
Person deternmining that the matter is appropriate to be dealt with by
either the Gievance Oficer and with the consent of the Conplainant,
by referral to the Deternination Panel;

. The Contact Person and the Conplainant will then discuss the
complaint further, to ensure that all matters have been covered and
t here has been no m sunderstanding or msinterpretation;

. The Conplainant will then be given the opportunity to discuss with
the Contact Person how they wish the matter to be resolved. That is,
what action, if any, is to be taken against the alleged Harasser if the

complaint is found to be proved. |In this discussion, it nust be nade
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clear to the Conplainant that whatever steps are taken against the
al | eged Harasser, they nust be | awful and reasonabl e and appropriate

consi dering the behavi our;

[ Counseling nay be offered if the education institution has this
facility or wishes to offer it to the Conplainant through an outside

source; |

. The Contact Person shall then nake every effort to contact the
al | eged Harasser within two working days of a formal witten conpl aint
bei ng | odged;

. The all eged Harasser will be advised by the Contact Person of the
conpl aint, given a copy of this Practice and Procedures Manual and will
be provided by the Contact person with a copy of the formal witten
conpl ai nt and advi sed that he or she is under no |legal obligation to
provide a formal witten response and that he or she is at liberty to
obtai n independent |egal advice. |If the alleged Harasser is wlling
to provide a response, he or she should do so within a further five
wor ki ng days of being notified;

. The Conpl ai nant and the all eged Harasser will both be advi sed of
the requirement to maintain strict confidentiality;

. The Contact Person nmay wish to interview w tnesses and request
formal statenents of events from wi tnesses;

. The Contact Person will then provide all information to the
Gievance Oficer and to the Determination Panel, and the Gievance
Oficer or Determination Panel wll review the information. The
Grievance O ficer or the Determination Panel may require the Contact

Person to obtain further information in appropriate circunstances;
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. The Grievance Oficer wll attenpt to resolve the matter by
conciliation; if a resolution cannot be reached, then with the consent
of the Conplainant, she or he will refer the matter to the
Det erm nati on Panel for determ nation;

. The Determ nation Panel will decide how they wish to go about the
determ nation process and will provide all relevant parties with copies
of the procedure they wish to undertake for the determ nation;

. The procedure at this point is to be dictated by the conplaint.
The Gievance Oficer or Determination Panel nmay decide to deal with
it by any conbination of the follow ng: -

(i) ~confidential interview with each party separately;

(ii) confidential interview of all wtnesses separately;
(iii)interviews of all parties and wi tnesses separately or in any
conmbi nati on or nunber as the case may be;

(iv) open forumdiscussion controlled by the Gievance Oficer, by the
Det ermi nati on Panel or by a Panel nenber;

(v) preparation of a report on findings after interviews and
recommendations for disciplinary action where appropriate, to be dealt
with by a person nomnated by the Gievance Oficer or the
Det erm nati on Panel; and

(vi) formal hearing after any combination of the above, where all
parties wll be given an opportunity to put their case and a
determination will be nade, either orally, or after tinme for
di scussion and a formal report being prepared;

. Disciplinary action will be authorised by the institution’ s Board

of Managenent ;
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. Details of the procedure and the sexual harassnent incident wll
remai n confidential and all docunentation will be held by managenent
on a restricted access basis;

. Al disciplinary action will be docunented and placed on the
personal file of the relevant nmenber of managenent, staff menber, | ocal
carer, honmestay famly and student.

PROCEDURAL STEPS

COVPLAI NT

CONTACT PERSON

GRI EVANCE OFFI CER

DETERM NATI ON PANEL

EQUAL OPPORTUNI TY COWM SSI ON

The Conpl ainant nay at any tine before, during or after the initial
contact with the Contact Person or the investigation and resolution of
the sexual harassnent incident, nake a conmplaint to the Equal
Qpportunity Conmission (“ the Commission” ), even if an apparently
satisfactory resol ution has been reached through the Gievance Oficer
or Determnation Panel. |[If the Conplainant | odges a conplaint with the
Commission it is appropriate that all investigations and procedures
within the Institution should be suspended, pending the outconme of the

Conmi ssion’s enquiry.

11. RECORD KEEPI NG AND STORAGE
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. A 'Restricted Access File' will be made up and all docunentati on,
notes and information will be placed on that file. The file will
remain locked in a restricted cabinet and access to the file will be
confined to the Contact Oficer dealing with the conplaint, the
Gievance Oficer, menbers of the Determ nation Panel, the Principal,
Vice Principal, International Education Conciliator and Industrial
Rel ations O ficer where applicable.

. Any formal disciplinary action taken will be docunmented and pl aced
on the personal file of the relevant nenber of nmanagenent, staff
menber, student, |ocal carer or honmestay famly.

. The Conpl ai nant and the all eged Harasser will only be able to view

any docunentation relating specifically to thenselves. They will not

be permtted to view information given by wi tnesses or other parties

wi t hout the witten permssion of the Gievance Oficer or

Det erm nati on Panel .

. The Freedom of Information Act inpacts on the provision of
information to interested parties. The final decision on the rel ease
of information will be nmade by the Director of Administrative Services

or the Freedom of I nformati on Conm ssi oner.

12. DI SCI PLI NE
[ Di sci pline of menbers of managenment, staff menbers, students, |ocal
carers and honmestay fanmilies in mnor incidents may be all that is

requi red through various forns].

Disciplinary action in incidents, which are deemed to be “ mnor”
incidents, may take the formof:-

. written apol ogy;
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. a witten warning;

. separation of nenbers of management, staff nenbers, students,

| ocal carers, or honestay famlies to different areas;

. rel ocation of either party to other areas.

More serious conplaints may be resolved, for exanple, in the follow ng
manner : -

. suspension of the staff nmenber on full pay pending an
i nvestigati on;

. ternmination of enploynent [The Educational Institution should
consult with the Human Resources personnel and its |egal advisers prior

to considering taking this step];

. cessation of use as a |local carer or honestay famly;
. suspensi on of the student from studies.
Al'l conplaints and determ nations will be recorded and placed on the

personal file of the relevant nenber of managenent, staff nmenber,

student, |ocal carer and honestay famly.

Equal Opportunity Conm ssion

If the Conplainant |odges a conplaint with the Conmi ssion and the
determ nation of the Commission is that the conplaint is justified, it
is probable that danages will be required to be paid by the Harasser
and in certain circunstances by the institution as enployer. Refer to

Section 14 of this manual on Penalties.

13. CRI M NAL OFFENCES
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Any behavi our, which is considered by the Institution to constitute a
crimnal offence, will be reported to the Police Departnent for further

i nvestigation and action or advice.

14. PENALTI ES

[This section is designed to inform menbers of mnmanagenent, staff
menbers, students, local carers and honmestay families that despite the
conpl ai nts procedure and resol ution procedure within this Institution
a nmenber of nmanagenent, staff nenber, |ocal carer, hone stay famly or
student may still take a conplaint to the Equal Opportunity Conm ssion
and obtain judgnment against an alleged Harasser and in certain
ci rcunstances the Educational |Institution. Although this is not
sonething that an institution would normally wish to "advertise", it
is also sonething that the institution cannot hide from a nenber of
managenent, staff nenber, student, |ocal carer or honme stay family.
Effectively, if this Institution's policies and procedures are
sufficient, any action taken in the Comrission resulting in any
liability for the institution will be greatly reduced. Therefore
advi si ng nenbers of nanagenent, staff nenbers, students, |ocal carers,
and honestay fanmilies of their rights and potential penalties to

ot hers, should not adversely affect the Institution.]

The Commonweal th Act and the Western Australian Act referred to in this

nmanual provide determ nati on processes and penalties for unlawful acts.

The Comonwealth Act sets no limt on the ambunt of damages that may

be awar ded agai nst a Harasser
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In each instance educational institutions as enployers may be
vicariously liable and required to pay simlar danages as the Harasser
to the Conpl ai nant, unless the educational institution as enployer has

a def ence.

15. CONFI DENTI ALI TY AND VI CTI M SATI ON

Confidentiality

An essential aspect of the systens and procedures put in place by this

institution to deal with sexual harassnent is “ confidentiality”

Confidentiality is assured wunder the State and Comonwealth
legislation. It is the obligation of all parties involved, including
the Conplainant, the alleged Harasser, all w tnesses and interested
parties, the Contact Person, the Gievance Oficer and the

Determ nati on Panel, to maintain strict confidentiality.

Any breach of confidentiality could result in legal action

An exception to maintaining confidentiality is where the circunstances

are such that information nust be released to prevent a possibl e danger

to any person or where there is a witten agreenent to disclose

i nformati on.

Anot her exception is where the Police nmust be inforned of alleged

crimnal activities.
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The  Equal Qpportunity legislation deals wth breaches of
confidentiality by providing penalties against them (See section 14

of this manual on Penalties).

Al'l parties nust ensure that confidentiality is maintained at all

tines.

Victimsation

From the tine that a Conplainant goes to the Contact Person with a
conplaint, there is also the possible risk of the Conplainant, directly
or indirectly, being intimdated or "victinsed" because of meking a

conplaint. This is also dealt with in the Iegislation.

Victinmsation is another form of discrinination and will be treated
seriously by this institution, if commtted by a nenber of managenent,
staff menber, a student or by a local carer or a nmenber of a homestay

fam ly.

A conplaint of victimsation may result in disciplinary action and
term nation for serious offences. Conplaints may al so be | odged with
the Equal Qpportunity Conmi ssion or under the Comronweal th | egislation,
with the Director of Public Prosecutions. These conplaints will be
dealt with in accordance with the usual procedures adopted under the

| egi sl ation and the penalties referred to in the relevant Act apply.

16. DETERM NATI ON PANEL

[This section is to set out, in brief, who is to be included in the

Panel and to establish the Panel's responsibilities. O course, each
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educational institution will have its own suggestions and requirenents

inrelation to this Panel.]

The Determi nation Panel is to be made up of three people. These people
will be:-

(i) two people who have been working in the institution for at |east
5 years and have undertaken training in the managenment of sexual
harassnent in the |earning environnent ;

(ii) an external person, for exanple the International Education

Conciliator fromthe Departnent of Education Services.

The role of the Determ nation Panel is to supervise the investigation
of sexual harassnent clains and determne these clains with the consent
of the Conpl ai nant. No such consent is required from the alleged

Har asser.

If the institution has a Gievance Oficer, that person rmay be a nenber

of the Determ nati on Panel .

17. LEG SLATI ON

[It is proposed that copies of the relevant legislation be attached to

the manual for perusal.]

Attached are: -

(i) Sex Discrimnation Act, 1984 (Commonweal th) as anended;

(ii) Equal Opportunity Act, 1984 (Western Australia) as anended,
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If you have any queries in relation to the Acts or the information set
out in this Practice and Procedures Manual, please do not hesitate to

ask the Contact Person

[ Further information, which may be included in this manual is:-

(i) the contact details for the Equal Opportunity Commi ssion;

(ii) attachments for Contact Persons providing an outline of what is
expected of them

(iii) further exanples of disciplinary action agai nst a Harasser;

(iv) a check list for nanagenent of sexual harassnent conplaints.]

CHECKLI ST FOR MANAGEMENT OF SEXUAL HARASSMENT COVPLAI NTS

1. Treat all disclosures by the Conpl ai nant as serious regardl ess of
whet her or not you think that the conplaint is true or significant;
2. Do not ignore any disclosure;

3. Listen intently w thout asking |eading questions. (An exanpl e of

a non-| eadi ng question would be “ Can you tell ne about it?" )

4. Reassure the Conpl ai nant that they have done the right thing in
telling you about it;

5. Explain to the Conplainant that the Harasser will need to be given
a copy of the allegations, for a response to be given; and that
Managenent of the Institution will need to be advi sed,;

6. Docunent all the details of the Conmplaint, such as the
Conpl ai nant’ s nane, age, and | evel s of conprehension and comuni cation
the I evel of support which may be required for the Conpl ai nant to cope

with the situation, the identity of the alleged Harasser, current

wher eabouts of the alleged Harasser, status or relationship to the
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Compl ai nant, age of the alleged Harasser, and conprehension or
communi cation |levels of the alleged Harasser,

7. Ascertain whether the alleged Harasser is aware of the
al | egati ons;

8. Devel op strategies with staff to ensure that the Conplainant is
protected fromthe all eged Harasser;

9. Ensure that storage of confidential information at the Educational
Institution is secure;

10. At the conclusion of any investigation, resolution of the
conplaint or arbitration by the Deternination Panel ensure that all
docunentation is stored for a period of no less than 7 years under
secure and confidential arrangenments. This includes the retention of
all docunentation, even when the allegations against the alleged
Har asser have not been proved.

11. As far as possible student grievances should be resolved by the
institution on an individual case basis in the manner specified in this
docunent .

12. Any hearing held before the Determ nation Panel shoul d be informal
with each party being permitted to represent their case clearly.

13. Each case nust be considered on its nmerits and the Determ nation
Panel and any recommendati ons shoul d include proposals for conciliatory

action that nay be acceptable to both parti es.

CHECKLI ST FOR LODG NG A COVPLAI NT

| nformati on for Conpl ai nant

1. Your conplaint nmust be in witing.
2. You, the Conplainant must sign it. Your letter of conplaint nust

say that you consider that you have been the victim of sexual
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harassnent, and should al so say how you have been affected by it.
3. You nust explain what happened. For exanple, “ Wen did the

i nci dent occur?” Who were the people involved?”

4. You should provide any relevant docunentation such as nedical
reports, nedical certificates and statenments of w tnesses, if any.

5. If you decide to lodge a conplaint to the Equal Opportunity
Conmmi ssion you should do so within twelve nonths of the |ast incident
of harassment.

6. Rermenber, it is your responsibility to provide the information to

support your conplaint.

32



	DEALING WITH
	
	
	
	
	INDEX
	Determination Panel



	Grievance Officer
	
	
	
	PROCEDURAL STEPS

	Equal Opportunity Commission
	Victimisation

	CHECKLIST FOR MANAGEMENT OF SEXUAL HARASSMENT COMPLAINTS
	CHECKLIST FOR LODGING A COMPLAINT



	Information for Complainant


